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LYNCH, Circuit Judge. As a result of three heroin

transacti ons over several weeks i n whi ch Norman Fri sby sold 0.8 grans
of heroin, he was sentenced (after his guilty plea) to 151 nont hs, or
nore than 12 years i npri sonnent. The | engthy sentence resulted from
the district court's findingthat Frisby was a career of fender, based
on at least two (in fact, five) prior state convictions for
di stribution of heroin. Frisby says heis adrugaddict. If Frisby
had not been a career of fender, hi s sentenci ng range woul d have been 24
to 30 nonths, or roughly 10 years | ess.

Fri sby appeal s fromhi s sentence, nmaki ng t hree argunents.
First, he clainms that the sentencing guidelines' career offender
provision, U S.S.G 8§84Bl1.1, conflictswith28 U. S.C. §994(h), and
contends that his sentenceis unlawful. Second, he clains that his
sentence violates the Eighth Amendnment because it is grossly
di sproportionatetothe gravity of his offense. Third, he clains a
breach of plea agreenment (or fraud in the i nducenment) because t he
gover nment agreed not tofile an informationunder 21 U. S.C. § 851, but
t hen argued hi s prior crimnal history should be used to increase his
sent ence under the career of fender provision. Frisby requeststhis
Court to recal culate his sentence as a non-career offender or to
reverse the district court's career offender finding andremandto
reeval uate his sentence. W deny Frisby's request and affirmthe
sent ence.

l.
On June 30, 1999, afederal grand jury indicted Frisby on

t hree counts of distributing heroin, inviolationof 21 U S.C. 88§
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841(a) (1) and 841(b)(1)(C). Two nonths later, Frisby pledguiltyto
all three charges. In exchange for Frisby's plea, the government
agreed (1) torecomend the | owest termof inprisonnment for the offense
| evel determ ned by the court under t he sentenci ng gui delines; (2) to
recommend a reduction in the offense |evel for acceptance of
responsibility under U S.S.G § 3E1.1; and (3) not to file an
i nformation under 21 U. S. C. 8§ 851 seeki ng an enhanced sentence dueto
Frisby's prior drug convictions. Thedistrict court accepted Frisby's
pl ea and notified himthat it coul d not advi se hi mof the nature of his
sentence because his Pre-Sentence Report had not been conpl et ed.

On Cct ober 15, 1999, the Probation Departnent filed Frishby's
PSR, whi ch concl uded that under U.S.S. G § 2D1.1 Fri sby's base of fense
| evel was 12, but that the of fense | evel increased to 32 upon appl yi ng
t he gui del i nes' career of fender provision.? The PSRcredited Frisby
withathree-level reductioninhis offenselevel for acceptance of
responsibility, see U S.S.G 8§ 3El1.1(b)(2), yielding an of fense | evel
of 29 and a recomended prison range of 151 to 188 nonths.

On Novenber 4, 1999, Frisby's counsel filed a notionfor a
downwar d departure. The notion stated that (1) Frisby suffered from
poor representationinhis prior cases; (2) his prior offenses i nvol ved
exceedi ngly smal |l quantities of heroin; (3) hewas a drug addi ct; (4)

t he t hree charged of fenses i nvol ved exceedi ngly smal |l quantities of

! Fri sby had several prior convictions, includinga 1984 heroin
del i very convi ction, a 1985 possessi on of heroi n conviction, a 1985
heroi n del i very convi ction, a 1986 heroin delivery conviction, a 1986
her oi n del i very and conspiracy to viol ate the Rhode | sl and Control | ed
Subst ances Act conviction, a 1990 heroi n delivery conviction, and a
1993 heroin possessi on conviction.
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heroi n; and (5) t he proposed sentence was significantly greater thanit
woul d have been had t he PSR not appl i ed t he career of fender provi sion.
At the Novenber 18, 1999, sentencing hearing, Frisby's counsel renewed
t hese objections orally. These were the only objections raised prior
to or at the sentencing hearing. The district court consi dered and
deni ed t he departure notion, and sentenced Fri sby to 151 nont hs of
incarceration plus 3 years of supervised release. Frisby now
chal | enges his sentence asinviolationof law. Al three of Frisby's
clainms are forfeited because he did not raise theminthe district
court. Reviewing his clains for plain error, we decide all three
cl ai ms agai nst Fri sby.
1.

Frisby did not raise his objectionsinthedistrict court and

sothey areforfeited. Nonethel ess, wereviewfor plainerror. United

States v. d ano, 507 U. S. 725, 731-32 (1993); United States v. Fal u-

Gonzal ez, 205 F.3d 436, 440-41 (1st Cir. 2000).

Fri sby argues t hat de novo revi ewremnai ns appropri at e because
he never acknow edged t he court's power to i npose this sentence and
because he fil ed an objectiontothe PSRprior to sentencing. Frisby's
failure affirmati vely to acknow edge the court's power to i nposethis

sentence isinsufficient to preserve his objections. See United States

v. Slade, 980 F. 2d 27, 30-31 (1st Cir. 1992) (litigants nust devel op
arguments in the district court to preserve them for appeal).
Furthernore, the argunents Frisby nade to the district court are not
t he sane argunent s he nakes here, and so his earlier-filed objections

areirrelevant towhether he forfeitedthe argunents inthis case. See
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United States v. Dietz, 950 F.2d 50, 55 (1st Cir. 1991).

We hold that Frisby's clains are forfeited, but reviewhis

claims on the nerits under the plain error standard.
Il

Frisby first raises astatutory interpretationargument. Hs
argument proceeds as follows: (1) the career offender guideline
conflictswith28 U S.C. §994(h); (2) 8§ 994(h) trunps that guideline;
(3) heis not acareer of fender under 8§ 994(h); and therefore, (4) he
was unlawfully sentenced as a career offender under the guideline.

Section 994(h) states:

The Commi ssi on shal |l assure that the gui delines specify a
sentence to atermof i nprisonnent at or near the maxi num
termaut hori zed for cat egori es of defendants i n whichthe
def endant is eighteen years old or older and --
(1) has been convicted of a felony that is --
(A) a crime of violence; or
(B) an offense described in section 401 of the
Control | ed Substances Act (21 U. S.C. 841), sections
1002(a), 1005, and 1009 of the Control | ed Subst ances
| mport and Export Act (21 U S.C. 952(a), 955, and
959), and the Maritine Drug Law Enf orcement Act (46
U.S.C. App. 1901 et seq.); and
(2) has previously been convicted of two or nore prior
fel oni es, each of which is --
(A) a crime of violence; or
(B) an offense described in section 401 of the
Control | ed Substances Act (21 U. S.C. 841), sections
1002(a), 1005, and 1009 of the Control | ed Subst ances
| mport and Export Act (21 U. S.C. 952(a), 955, and
959), and the Maritime Drug Law Enf orcenent Act (46
U.S.C. App. 1901 et seq.).

28 U.S.C. 8 994(h) (1994 & Supp. 2001) (enphases added).

Based on t he under scor ed "ands" above, Fri sby argues t hat
8§ 994(h) only aut hori zes sentences "at or near the maxi numtern for
def endant s who ar e convi ct ed of, and have previ ously been convi cted t wo

or noretines of, violations of the Control | ed Subst ances Act, secti ons
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1002(a), 1005, and 1009 of the Control | ed Subst ances | nport and Export
Act, and the Maritinme Drug Law Enf orcenment Act. He asserts that the
convictions nust be under all of the |listed statutes.

In contrast to 8§ 994(h), U S.S.G § 4Bl1.1 classifies
def endants as career crimnals if they are over 18 years old, are
charged with a crinme of violence or acontrol | ed subst ance of fense, and
have at | east two prior violent crinme or control |l ed substance fel ony
convictions. Section 4B1.1 does not require defendants to have
vi ol ated several different controlled substance statutes.

Fri sby argues that the plaintext of 8§ 994(h), as well as a
pur port ed congressi onal purpose to conbat drug traffickers (as opposed
to drug deal ers), denonstrates that his classification as a career
of fender under U.S.S. G 84B1.1is unl awful under § 994(h), and t hus
constitutes error by the district court. Frisby'schallengeislimted
tothe claimthat 8§ 4B1.1is not a perm ssibleinterpretation of 8
994(h). He does not disputethat §4B1.1, onitsownterns, appliesto
hi s case.

Frisby's claimfails for two reasons. First, even accepting
hi s prem se that the statutes enunerated in 8 994(h) are t he excl usi ve
statutes that may trigger 8 4B1. 1, nonet hel ess § 994(h) appliesonits
ownterns to Frisby's case. This is because, contrary to Frishy's
readi ng of the statute, 8 994(h) uses "and" inthe alternative sense,
not inthe cunul ati ve sense. The fact that Frisby's charged heroin
of fenses and two or nore of his prior offenses constitute of fenses
described in 21 U. S.C. § 841 is sufficient under 8 994(h) -- the

gover nnment need not charge himwith a viol ati on of each and every
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statute enunerated in 8 994(h) for that section to apply.

Qur reading is reinforced by the fact that Frisby's
alternative construction-- requiring aviolationof every cri m nal
prohi bition enunerated in 8§ 994(h) -- does not make sense i n cont ext.
Frisby's cranped interpretation confines the statute's scopeto a
nar r ow and haphazard segnent of cases, whi ch Congress coul d not have
i ntended. There appears to be no reason why Congress woul d have
limtedthe category of career offenders to individuals commtting
control | ed substance of f enses t hat happen si nul taneously to violateal |

of the provisions enuneratedin 8994(h). Frisby' sliteralismwould

produce uni ntended results. See United States v. Ramrez-Ferrer, 82

F.3d 1131, 1141-42 & n.12 (1st Cir. 1996) (en banc).

Frisby's claimalso fails for an independent reason:
8§ 994(h) does not tightly constrainthelist of drugrelatedcrines
t hat trigger career of fender treatnent under the guidelines. United
States v. Piper, 35 F.3d 611, 618 & n.5 (1st Cir. 1994). Section
994(h) "directed the [ Sentenci ng] Conm ssionto accord career of fender
treatnent to what ever drug-rel ated crimes the Conm ssi on believedto be
on a par with the of fenses enunerated i n section 994(h)." |d. at 618
n.5. Thedrugrelated offenses|listedin8994(h) areillustrative,
not exhaustive of the of fenses i nvoki ng career of fender treatment. For
i nstance, we have established that § 4B1.1 properly applies to state-
enacted control |l ed substance statutes despite the fact that these
statutes are not listedin 8 994(h). See Piper, 35 F.3d at 619- 20;
United States v. Beasley, 12 F. 3d 280, 284 (1st Gr. 1993). Simlarly,

8§ 4B1.1 applies to certain conspiracy of fenses not enunerated in 8
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994(h). United States v. Lindia, 82 F.3d 1154, 1162 (1st Gir. 1996).

The fact that Frisby's charged heroi n of fenses and several of his prior
convi ctions constitute control | ed substance of fenses is sufficient to
i nvoke 8 4B1. 1 because t hese of fenses are on a par with t he of f enses
enunmerated in 8 994(h) -- these of fenses need not be specifically

enunerated in the statute. See Beasley, 12 F.3d at 284.

The district court didnot conmt any error at all, rmuch | ess
plain error.
| V.
Fri sby argues that hi s sentence viol ates t he E ght h Anendnent
because it is apenalty grossly di sproportionatetothe gravity of his

of fense. Under Harnelin v. M chigan, 501 U.S. 957 (1991), a def endant

seeki ng proportionality reviewnust denonstrate an"initial inference

of gross disproportionality.” United States v. Cardoza, 129 F. 3d 6, 18

(1st Cir. 1997) (quotingTart v. Massachusetts, 949 F. 2d 490, 503 n. 16

(1st Cir. 1991)). Frisby has not net this threshol d burden. Frisby
was sent enced as a career of fender, not sinply as adrug dealer. His
sentence reflects a judgnent not only about the severity of his
control |l ed substance of fenses, but al so about the danger of his
persi stent recidivism Although he cites statistics conparing his
sentence to t he sentences of ot hers convi cted of drug trafficking,
these statistics are i napposite because they fail to conpare his

sentence to t he sent ence of ot her career of fenders. See United States

v. McDougherty, 920 F. 2d 569, 576 (9th G r. 1990) (statistics conparing

sent ences of career of fenders and non-career of fenders i napplicableto

the Ei ghth Amendment disproportionality inquiry).
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Though t he sent ence may seemto sone to be severe, it i s not

even arguably unconstitutional. See, e.q., Harnelin, 501 U. S. at 994-

96. "Congress -- not thejudiciary -- isvestedwiththe authorityto
define, and attenpt to sol ve, the soci etal probl ens created by drug
trafficking. . . . The Suprene Court has made it plainthat the use
of severe penalties as part of the |l egislative armanent ari umdoes not

constitute cruel and unusual punishnent."” United States v. Saccocci a,

58 F.3d 754, 789 (1st Cir. 1995).
V.

Frisby's final argunent is that the governnent commtted
ei ther a breach of his pl ea agreenent or fraud inthe inducenent by
prom sing not tofile aninformation pursuant to21 U.S.C. § 851, but
t hen taki ng t he positionthat Frisby's prior crimnal history shoul d be
used to i ncrease hi s sentence under the career offender guideline. In
t he pl ea agreenent, the governnent agreed that it would "not file an
| nf ormati on pursuant to 21 U. S. C. § 851 seeki ng an enhanced sent ence
due to a prior drug conviction.” The governnment kept its word. Frisby
argues t hat t he gover nnment nonet hel ess vi ol at ed t he agr eenent by usi ng
his crimnal history to seek anincreased sentence under the career
of f ender gui del i ne.

Frisby is m staken. First, the plea agreenent did not
i nvol ve any prom se to abstain fromseeking a § 4B1. 1 enhancenent.
Frisby's claimthat the governnent's prom se not to file a § 851
information inplicitly included a prom se not to seek a § 4Bl1.1
enhancenent nuddl es t he di stinction between § 851 and § 4B1.1. See

Suveges v. United States, 7F.3d 6, 9 (1st Gr. 1993). The governnent
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must file an informati on under § 851 to seek enhancenment of the
st at ut ory maxi mumpenal ty based on prior convictions. See?21 US C §
851(a)(1); Suveges, 7F.3dat 9. Aninformationis not required or
even rel evant when, as inthis case, the governnent seeks a penalty at
or near the unenhanced statutory maxi mumbased on t he defendant's
car eer of fender status under the gui delines. Suveges, 7 F.3d at 9;
United States v. Elwell, 984 F.2d 1289, 1297 (1st Cir. 1993). It

foll ows that the governnment did not commt a breach of the plea
agreenent by agreeingnot tofile a8 851 information, but then arguing

Frisby's prior crimnal history shoul d be usedtoincrease his sentence

under 8§ 4Bl1.1, because the two provisions are analytically distinct.

Second, the governnent did not make an "end-run" aroundits
prom se not tofilea §851information. |f the governnent had fil ed
a 8851 information, Frisby's maxi mumprisontermunder 21 U.S. C. § 841
woul d have risen from20to 30 years. See 21 U.S.C. 8 841(b)(1)(C
(1994). Based on this enhanced statutory maxi mum Frisby's career
of fender base offense | evel would have risen from32 to 34. See
US S.G §84B1.1(B). After histhree-level credit for acceptance of
responsi bility, Frisby's prison sentence range woul d have risen from
151- 188 nont hs to 188- 235 nonths. As aresult of the pl ea agreenent,
t he mi ni numsentence Frisby coul d have recei ved had t he gover nnment
filed an information becanme t he maxi numsent ence he coul d recei ve when
t he governnment kept its prom se by not filing aninformation. Frisby
reaped t he benefit of al ower range of potential sentences despitethe
fact that he was sentenced as a career offender under 8§ 4Bl1.1.

VI .
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For these reasons, the judgnment of the district court is

af firned.
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